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Thi s case presents the question whether the exclusionary

rul e should apply to a probation search conducted by police

officers in reliance on a probation roster that was designed to

om t

information concerning judicially inposed [imtations on the

authority to conduct a probation search.



In reliance on a conputer generated probation roster that
told | aw enforcenent that an individual was on probation and if
he was subject to a search condition, but did not indicate any
limtations on the right to search, police officers |ooking for
drugs, conducted a probation search of the defendant’s residence.
The defendant was on searchabl e probation, but the right to
search was limted to a search for stolen property.

A judge may grant probation conditioned on the
defendant’ s consent to warrantl ess searches. On occasion, a
judge may limt the scope of the defendant’s consent to searches
for particular contraband, such as drugs or stolen property.
Here, the defendant consented solely to searches for stolen
property as a condition of his probation. The probation
departnent provided to a | aw enforcenent agency a conputer
generated roster of probationers subject to search conditions.
The roster was designed to omt any limtations on the scope of
t he probationer’s consent, and thus did not reflect that the
scope of the defendant’s consent, in this case, was |limted to
searches for stolen property. Relying on this inconplete roster,
police officers searched the defendant’s residence for drugs,
believing the defendant’s consent was without |limtation.

The Attorney Ceneral argues that this case involves the good
faith exception to the application of the exclusionary rule, but
Law enf orcenent agencies may not rely in good faith on
informati on conveyed to themin a report designed to omt a judge

inposed limtation on the scope of a probation search.



The good faith exception does not permt reliance on the
“obj ectively reasonabl e’ belief of individual police officers
when | aw enforcenent agencies have know edge of flaws in their
record keeping and reporting systens. (See People v. Downing
(1995) 33 Cal.App.4th 1641, fn. 26, 1657.)

FACTUAL AND PROCEDURAL BACKGROUND

Def endant Kevin Bryan Spence was convicted of auto theft in
1994 and was pl aced on probation

In 1996, a petition was filed alleging he failed to obey al
laws in that he possessed drug paraphernalia and a controlled
substance. His nobtion to suppress evidence was denied, and the
petition’s allegations were found true.

Def endant was sentenced to state prison for two years.
Execution of sentence was suspended and he was reinstated on
probation on the condition, anong others, that he serve 365 days
of incarceration.

On appeal, defendant contends his suppression notion should
have been granted because the search of his residence for drugs
was not authorized by the probation search condition which was
limted to searches for evidence of theft. He is correct.

On January 23, 1996, Wodl and Police Oficers Matthew Sears
and Steven G || conducted a probation search of defendant’s
residence. Prior to the search, Sears had obtained information
t hat defendant was on probation with a search condition. The
source of the information was a conputer-generated roster
prepared by the clerical staff of the Yolo County Probation

Department and furnished to the Wodl and Police Departnent.



Sears either viewed the roster personally or obtained the
information froma police departnment enployee. Before conducting
the search, Sears verified the information with the Probation
Departnent and with defendant hinself.

Oficer Sears testified that he searched defendant’s
residence primarily for narcotics. The officers found drug
paraphernalia and a small anmount of nethanphetam ne in
def endant’s bedroom

The probation roster did not reflect the limtation on the
search condition, and the probation departnment has no procedure
for including such information in its roster. |f a probationer
has any type of search condition, the roster so indicates by a
nunmeric code or it will sinply say “search”. The nuneric code is
known by the police agencies that receive the roster. The
absence of any indication that defendant was on “searchabl e
probation for stolen property only” was “not a clerical error.”
Rat her, the om ssion was “what happens usually” under the system
used by the police and probation departnents.

Def endant did not nention the search [imtation when the
of ficers questioned hi mabout his probation status.

DI SCUSSI ON

Def endant contends the probation search violated his Fourth
Amendnent rights because it was conducted w thout a warrant
pursuant to a narrowy drawn search condition that did not
enconpass a search for narcotics. (People v. Howard (1984) 162
Cal . App. 3d 8, 13; cf. People v. Ramirez (1983) 34 Cal.3d 541,
552.) W agree.



“The standard of appellate review of a trial court’s ruling
on a notion to suppress is well established. W defer to the
trial court’s factual findings, express or inplied, where
supported by substantial evidence. |In determ ning whether, on
the facts so found, the search or seizure was reasonabl e under
the Fourth Amendnment, we exercise our independent judgnent.
[CGtations.]” (People v. Glaser (1995) 11 Cal.4th 354, 362.)

“An adult probationer consents to a waiver of his Fourth
Amendnent rights in exchange for the opportunity to avoid serving
a state prison sentence. [Citation.] ‘“[When [a] defendant in
order to obtain probation specifically [agrees] to permt at any
tinme a warrantl ess search of his person, car and house, he
voluntarily [waives] whatever claimof privacy he m ght otherw se
have had.”’” (People v. Reyes (1998) 19 Cal.4th 743, 749,
quoti ng People v. Bravo (1987) 43 Cal.3d 600, 607.) The consent
is a conplete waiver of the defendant’s Fourth Amendnent rights,
save only his right to object to searches conducted for
harassnment or in an unreasonabl e manner. (People v. Reyes,
supra, at pp. 753-754.) For present purposes, a search is
conducted in an unreasonable manner if it exceeds the scope of
the probationer’s consent as articulated in the search cl ause.
(People v. Woods (1999) 21 Cal.4th 668, 681.) “[Whether the
pur pose of the search is to nonitor the probationer or to serve
sone ot her | aw enforcenent purpose, or both, the search in any
case remains limted in scope to the terns articulated in the

search clause.” (1bid; Bravo, supra, at pp. 605, 607.)



Def endant clains the search exceeded the scope of his
consent because the search clause authorized searches “for stol en
property” but not searches “[p]rimarily for drugs.”l The phrase
“for stolen property” places both spatial and volitional
[imtations upon warrantl ess searches: it limts themto places
where stolen property is likely to be found, 2 and to searchers
who subjectively intend to search for stolen property.3
Def endant argues the scope of his consent was exceeded because
the officers subjectively intended to search “primarily” for

drugs that had not necessarily been stol en.

1 The probation order containing the search clause is not in
the appellate record. W analyze the clause as it was read into
the record at the suppression hearing.

2 Def endant does not claimthe officers exceeded a spati al
[imtation by searching places he did not intend to expose to
official view He does not argue the officers searched his
stomach, body cavities or other places where stolen property was
not likely to be found. Nor does the record suggest the officers
searched any pl ace defendant did not know ngly expose to official
exam nation as a condition of avoiding a prison sentence.

(People v. Reyes, supra, 19 Cal.4th at p. 749.) The

met hanphet am ne was found in defendant’s bedroom a place where
stol en property could easily have been secreted.

3 People v. Woods, supra, 21 Cal.4th 668, explains that the
validity of a probation search ordinarily should not turn on the
searching officer’s subjective intent. (At pp. 680-681.)

However, Woods acknow edges that a probation search “in any case
remains limted in scope to the terns articulated in the search
clause.” (At p. 681.) In this case, the terns articulated in
the search clause required a certain subjective intent. Woods
does not invalidate the search clause, but it does counsel

agai nst obtai ning probationers’ consent to such clauses in future
cases.



The People do not refute defendant’s contention regarding
the officers’ subjective intent. Nor do they identify facts
denonstrating that the warrantl ess search of his residence was
objectively reasonabl e, regardl ess of the officers’ subjective
i ntent, because of evidence of observed narcotics activity or
otherw se. (Cf. People v. Woods, supra, 21 Cal.4th 668 [search
of probationer’s residence was objectively reasonabl e based on
evi dence that drugs were being sold out of her house, regardl ess
of the officer’s subjective intent to investigate the
probationer’s boyfriend].) Finding no objectively reasonable
basis for the warrantl ess search, we conclude it was unreasonabl e
under the Fourth Anendnent.

The Peopl e contend the good faith exception to the
exclusionary rule (United States v. Leon (1984) 468 U. S. 897, 906
[82 L.Ed.2d 677, 687]) applies because the searching officers
relied upon the probation roster, “a judicial docunent that on
its face authorized a generalized probation search.”? (Origina
italics.) W disagree.

The issue of police reliance on outside sources of
information for authority to conduct a search or seizure has
arisen in a variety of contexts. 1In the pre-Leon case of People

v. Tellez (1982) 128 Cal.App.3d 876, the defendant’s parol e agent

4 The Attorney General describes the probation roster as a
“judicial docunent.” Although we need not decide this issue, it
appears the Attorney Ceneral is correct. |In nost counties,

i ncludi ng Yol o County where this search took place, chief
probation officers are appointed by and serve at the pleasure of
the juvenile court. (Wlf. & Inst. Code, § 270.)



told the searching officer that the defendant was then on parole.
It was later judicially determned that a statute extending

peri ods of parole could not be applied retroactively to the

def endant. Neverthel ess, suppression of evidence found in the
warrantl ess search was held to be unnecessary because the
searching officer had no basis to question the information

provi ded by the parole agent. (At pp. 879-881.)

I n People v. Ramirez (1983) 34 Cal.3d 541 an officer
arrested the defendant based on his dispatcher’s advi senent that
the police departnent’s conputer indicated the existence of an
outstanding arrest warrant. In fact, the warrant had been
recalled six nmonths earlier. (At pp. 543-544.) The court held
that “an arrest based solely on a recalled warrant is mde
W t hout probable cause,” and that, “[a]lthough in this case the
arresting officer no doubt acted in good faith reliance on the
i nformati on comruni cated to himthrough *official channels,’ |aw
enforcenment officials are collectively responsible for keeping
t hose channels free of outdated, inconplete, and inaccurate
warrant information. That the police nowrely on el aborate
conputeri zed data processing systens to catal ogue and di spatch
incrimnating informati on enhances rather than di mnishes that
responsibility.” (At p. 552.)

In Arizona v. Evans (1995) 514 U. S. 1 [131 L.Ed.2d 34] a
court clerk evidently failed to informa police departnent that a
warrant for the defendant’s arrest had been quashed. (At p. 5.)

As a result, the warrant appeared in the police conputer.



Appl yi ng United States v. Leon, supra, 468 U S. 897 [82 L. Ed. 2d
677] the United States Suprene Court refused to suppress the
fruits of the defendant’s arrest, reasoning that “[i]f court
enpl oyees were responsible for the erroneous conputer record, the
excl usion of evidence at trial would not sufficiently deter
future errors so as to warrant such a severe sanction.”
(Arizona v. Evans, supra, at p. 14.) The court expl ained that
“there is no basis for believing that application of the
exclusionary rule in these circunstances will have a significant
effect on court enployees responsible for informng the police
that a warrant has been quashed. Because court clerks are not
adjuncts to the | aw enforcenent team engaged in the often
conpetitive enterprise of ferreting out crine, [citation], they
have no stake in the outconme of particular crimnal prosecutions.
[CGtations.] The threat of exclusion of evidence could not be
expected to deter such individuals fromfailing to informpolice
officials that a warrant had been quashed. [Citations.]” (At p.
15.)

Arizona v. Evans, supra, 514 U S. 1 [131 L.Ed.2d 34] was
foll owed i n People v. Downing, supra, 33 Cal. App.4th 1641, in
whi ch a superior court clerk’s entry of erroneous information
into a county conputer caused the police to believe the defendant
was subject to a probation search clause. (At pp. 1645-1648.)
Downing concl uded that police reliance on conputer generated data
fromthe judicial systemwas not the result of police m sconduct

or error, and thus evidence obtained by police acting in



“obj ectively reasonabl e good faith” would not be suppressed.
(At p. 1657.)

In In re Arron C. (1997) 59 Cal. App.4th 1365, the probation
departnent’s conputer showed that the defendant was subject to a
search condition that had, in fact, expired. (At p. 1368.) The
reason for the error was not explained. A probation officer
conveyed the erroneous information to the searching police
officer. Applying Arizona v. Evans, supra, 514 U S. 1 [131
L. Ed. 2d 34], United States v. Leon, supra, 468 U. S. 897 [82
L. Ed. 2d 677], People v. Downing, supra, 33 Cal.App.4th 1641, and
People v. Tellez, supra, 128 Cal . App.3d 876, the majority refused
to suppress the evidence. The majority effectively concl uded
that the probation officer was the source of the error, and
reasoned that such officers are analogous to the court enpl oyees
in Evans who ordinarily have no stake in the outcone of
particular crimnal prosecutions and for whomthe threat of
suppressi on of evidence holds no particular deterrent. (In re
Arron C., supra, at p. 1371.)

The present case is not |ike Arizona v. Evans, supra, 514
US 1131 L.Ed.2d 34], In re Arron C., supra, 59 Cal. App.4th
1365, People v. Downing, supra, 33 Cal.App.4th 1641, or People v.
Telles, supra, 128 Cal . App. 3d 876, because it does not involve a
mistake by a court or probation departnent enployee. (See Evans,
supra, at p. 16 [conc. opn. of O Connor, J.].) In this case the
system as designed, perfornmed perfectly. It gave the officers

the inconplete data that it was designed to give. Nothing in the

10



record suggests the systenmis design was, itself, a m stake, as
opposed to a conscious decision or series of decisions.

Thus, we do not confront the issue addressed in Arizona v.
Evans, supra, 514 U S. 1 [131 L.Ed.2d 34], In re Arron C., supra,
59 Cal . App. 4th 1365, People v. Downing, supra, 33 Cal.App.4th
1641, or People v. Tellez, supra, 128 Cal. App. 3d 876, of whether
the threat of exclusion of evidence can deter enployees with no
stake in the outconme of particular cases from making similar
mistakes in the future. As Evans, Arron C., Downing and Tellez
suggest, deterrence of future m stakes (as opposed to deliberate
conduct) is often problematical, and rarely nore so than when the
sting of the deterrent falls upon persons other than those sought
to be deterred.

Here, however, what is sought to be deterred is intentional
reliance upon a flawed systemthat will continue to deliver
i nconpl ete data in every probation search case until it is
appropriately nmodified.® Exclusion of evidence is ordinarily
enpl oyed as a deterrent to intentional conduct, and nothing in
the record suggests it wll not have the desired effect in this
case.

Mor eover, the persons sought to be deterred are not only

t hose responsi ble for maintaining the present system (presunably

5 The system descri bed at the suppression hearing delivers

i nconplete data in every probation/search case because it has no
means of cautioning an officer that a particular search consent
is qualified, or, conversely, of assuring the officer that the
search consent is not qualified.

11



court or probation enployees), but also those | aw enforcenent
of ficers throughout Yolo County who rely on the probation roster,
despite its inadequacy, w thout supplenenting it with sufficient
additional information. As we have noted, |aw enforcenent
officials are collectively responsible for keeping official
channel s free of outdated, inconplete, and inaccurate warrant
informati on. (People v. Ramirez, supra, 34 Cal.3d at p. 552; 1In
re Arron C., supra, 59 Cal.App.4th at p. 1369.) Law enforcenent
thus has a collective responsibility to avoid exclusive reliance
on the probation roster, as presently constituted, to determ ne
the scope of probation search clauses. The deterrent effect of
suppression of evidence is appropriately focused on | aw
enforcenent which has the neans to verify the scope of a
probati oner’s consent.

In her concurring opinion in Arizona v. Evans, supra, 514
US 1[131 L.Ed.2d 34], Justice O Connor noted that “In recent
years, we have w tnessed the advent of powerful, conputer-based
recordkeepi ng systens that facilitate arrests in ways that have
never before been possible. The police, of course, are entitled
to enjoy the substantial advantages this technol ogy confers.
They may not, however, rely on it blindly. Wth the benefits of
nore efficient | aw enforcenent nmechani sms conmes the burden of
correspondi ng constitutional responsibilities.” (Id. at pp. 17-
18.)

Law enforcenent bears the responsibility of ensuring that

information in the probation roster is substantially conplete, or

12



is adequately supplenmented. 1In this case, that responsibility
was not fulfilled. The good faith exception to the exclusionary
rule does not permt adm ssion of the evidence seized in the
probation search. The notion to suppress shoul d have been
gr ant ed.
DI SPOSI TI ON
The judgnent is reversed. (CERTIFIED FOR PUBLICATION.)

MORRI SON N

W concur:

DAVI S , Acting P.J.

NI CHOLSON , J.
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